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SECTIONI. APPLICABLE COMMERCIAL ITEMS (GOODS AND SERVICES)
CLAUSES; APPLICABLE FAR CLAUSES; SUBSTITUTIONS

(a) The full text clauses are applicable to all Subcontracts and Purchase Orders for
commercial items (goods and services). For Purchase Orders the following
substitutions shall be made as appropriate in the context of the full text clauses:
(1) “Purchase Order for “Subcontract”; and
(2) “Vendor/Supplier” for “Subcontractor”.

(b) One or more Federal Acquisition Regulation (FAR) clauses are incorporated by
reference as they exist on the effective date of this Subcontract or Purchase Order
with the same force and effect as if they were in full text. The following substitutions
shall be made as appropriate in the context of the FAR clauses incorporated by

reference:

(1) “‘NREL” for “Government or DOE”;

(2) “Purchase Order” or “Subcontract™ for “Contract”;

(3) “Vendor/Supplier” or “Subcontractor” for “Contractor”; and
(4) “NREL Subcontract Administrator” for “Contracting Officer”.

CLAUSE 1. ACCEPTANCE OF TERMS AND CONDITIONS (FEB 2009)

Derived from NREL 09.100-01

Acceptance of this Subcontract must be in accordance with and strictly limited to these Terms
and Conditions. An attempted acknowledgment or acceptance which contains provisions
conflicting or additional to these Terms and Conditions or which varies any terms and conditions
shall have no force or effect. Performance by the Subcontractor without an executed
acknowledgment shall be deemed to be performance in accordance with these Terms and
Conditions.

CLAUSE 2. COMMERCIAL ITEMS—SUBCONTRACT TERMS AND CONDITIONS (JUL
2014)

Derived from FAR 52.212-4 (SEP 2013)

(Applies to the acquisition of commercial items.)

(a) Inspection/Acceptance. The Subcontractor shall only tender for acceptance those
items that conform to the requirements of this subcontract. NREL reserves the right
to inspect or test any supplies or services that have been tendered for acceptance.
NREL may require repair or replacement of nonconforming supplies or
reperformance of nonconforming services at no increase in subcontract price. If
repair/replacement or reperformance will not correct the defects or is not possible,
NREL shall require a refund of the price. In the alternative. NREL/Government may
seek an equitable price reduction or adequate consideration for acceptance of
nonconforming supplies or services. NREL must exercise its post-acceptance
rights—

(1) Within a reasonable time after the defect was discovered or should have
been discovered; and

(2) Before any substantial change occurs in the condition of the item, unless the
change is due to the defect in the item.

(b) Assignment. The Subcontractor or its assignee may assign its rights to receive
payment due as a result of performance of this subcontract to a bank, trust company,
or other financing institution, including any federal lending agency in accordance with
the Assignment of Claims Act (31 U.S.C.3727). However, when a third party makes
payment (e.g., use of the Government—wide commercial purchase card), the
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Subcontractor may not assign its rights to receive payment under this subcontract. If

directed by the Department of Energy, NREL may, without notice, assign or transfer

all its rights and obligations under this Subcontract to a successor Contractor, DOE,
or its designee.

(c) Changes. Changes in the terms and conditions of this subcontract may be made only
by written agreement of the parties.

(d) Subcontract Issues and Disputes. (Special) (Sep 2007)

(1) Itis NREL'’s practice to try to resolve all contractual issues by mutual
agreement at the NREL Subcontract Administrator’s level, without litigation.
Both parties hereby agree to explore all reasonable avenues for negotiations
in order to avoid a dispute. Either party may provide written notice to the
other party to conduct negotiations for a period not to exceed sixty (60)
calendar days. After sixty (60) calendar days, if possibilities for negotiations
have failed, either party shall have thirty (30) calendar days to request that
the potential dispute be moved to Alternative Dispute Resolution (ADR).
Within fifteen (15) calendar days after receiving a request to move to ADR, if
ADR procedures are not acceptable to the non-moving party, a written
explanation citing specific reasons for rejecting ADR as inappropriate for
resolution of the dispute shall be provided to the moving party. If the parties
are unable to agree on the application of ADR procedures to resolve the
potential dispute or are unable to satisfactorily resolve the dispute using ADR
procedures for a period not to exceed ninety (90) calendar days (or such
longer period as mutually agreed in writing), the parties shall resume the
formal process authorized in this clause.

(2) The parties agree that the appropriate forum for litigation of any dispute
pertaining to this subcontract shall be a court of competent jurisdiction as
follows:

(i Subject to paragraph (d) (2) (ii) of this clause, any such litigation shall
be brought and prosecuted exclusively in Federal District Court; with
venue in the United States District Court of Colorado in Denver,
Colorado.

(i) Provided, however, that in the event that the requirements for
jurisdiction in any Federal District Court are not present, such litigation
shall be brought in a court of competent jurisdiction in the county of
Jefferson and State of Colorado.

(3) Any substantive issue of law in such litigation shall be determined in
accordance with the body of applicable federal law relating to the
interpretation and application of clauses derived from Federal Acquisition
Regulation and the Department of Energy Acquisition Regulation that
implement and supplement the FAR. If there is no applicable federal law, the
law of the State of Colorado shall apply in the determination of such issues.
Conflict of law provisions shall not determine applicable governing law.
Nothing in this clause shall grant to the Subcontractor by implication any
statutory rights or remedies not expressly set forth in this subcontract.

(4) There shall be no interruption in the prosecution of the work, and the
Subcontractor shall proceed diligently with the performance of this
subcontract pending final resolution of any subcontractual issues, disputes, or
litigation arising under or related to this subcontract between the parties
hereto or between the Subcontractor and lower-tier Subcontractors or
suppliers.

December 15, 2016 Page 6 of 34



NREL Appendix B-8

(5) The Contract Disputes Act of 1978 (41 U.S.C. Sections 60 1-613) shall not
apply to this subcontract; provided, however, that nothing in this clause shall
prohibit NREL, in its sole discretion, from sponsoring a dispute of the
Subcontractor for resolution under the provision of its prime contract with
DOE. In the event that NREL so sponsors a dispute at the request of the
Subcontractor, the Subcontractor shall be bound by the decision of the
cognizant DOE Contracting Officer to the same extent and in the same
manner as NREL.

(6) Any disputes relative to intellectual property matters will be governed by other
provisions of this subcontract.

(e) Definitions. (Special) (JUL 2014)

(1) When a solicitation provision or subcontract clause uses a word or term that
is defined in the Federal Acquisition Regulation (FAR), the word or term has
the same meaning as the definition in FAR 2.101 in effect at the time the
solicitation was issued, unless—

(i) The solicitation, or amended solicitation, provides a different
definition;

(i) The subcontracting parties agree to a different definition;

(iii) The part, subpart, or section of the FAR where the provision or clause
is prescribed provides a different meaning; or

(iv) The word or term is defined in FAR Part 31, for use in the cost
principles and procedures.

(2) The FAR Index is a guide to words and terms the FAR defines and shows
where each definition is located. The FAR Index is available via the Internet
at http://www.acquisition.gov/far at the end of the FAR, after the FAR
Appendix.

(3) When a solicitation provision or subcontract clause uses a word or term that
is defined in the Department of Energy Acquisition Regulation (DEAR) (48
CFR chapter 9), the word or term has the same meaning as the definition in
48 CFR 902.101 or the definition in the part, subpart, or section of 48 CFR
chapter 9 where the provision or clause is prescribed in effect at the time the
solicitation was issued, unless an exception in (a) applies.

(4) The following words and terms are in addition to paragraph (a) of this

section—

(i "Head of the Agency" means the Secretary, Deputy Secretary or
Under Secretary of the Department of Energy.

(i) "DOE Contracting Officer" means a person with the authority to enter

into, administer, and/or terminate DOE Prime Contracts and make
related determinations and findings. The term includes certain
authorized representatives of the DOE Contracting Officer acting
within the limits of their authority as delegated by the DOE Contracting
Officer.

(iii) "NREL Subcontract Administrator" means an employee of the entity
that manages and operates the National Renewable Energy
Laboratory (NREL) with the authority to enter into, administer, and/or
terminate subcontracts under a DOE Prime Contract and make
related determinations and findings. The term includes certain
authorized representatives of NREL acting within the limits of their
authority as delegated by NREL.

(iv) Except as otherwise provided in this subcontract, the terms
"subcontracts" and "lower-tier subcontracts" includes, but is not
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limited to, purchase orders and changes and modifications to
purchase orders.

(v) The term "DOE" means the U.S. Department of Energy.

(vi) "Contractor" or "DOE Prime Contractor" means the entity managing
and operating the National Renewable Energy Laboratory (NREL)
under Prime Contract to the U.S. Department of Energy (DOE). NREL
is a Department of Energy-owned national laboratory, managed and
operated by the DOE Prime Contractor.

(vii)  The term "DOE Directive" means DOE Orders and Notices,
modifications thereto and other forms of directives, including for
purposes of this subcontract those portions of DOE's Accounting and
Procedures Handbook applicable to Contractors, issued by DOE. The
term does not include temporary written instructions by the DOE
Contracting Officer or the NREL Subcontract Administrator for the
purpose of addressing short-term or urgent DOE or NREL concerns
relating to health, safety, or the environment.

(f) Excusable Delays. The Subcontractor shall be liable for default unless
nonperformance is caused by an occurrence beyond the reasonable control of the
Subcontractor and without its fault or negligence such as, acts of God or the public
enemy, acts of the Government in either its sovereign or contractual capacity, fires,
floods, epidemics, quarantine restrictions, strikes, unusually severe weather, and
delays of common carriers. The Subcontractor shall notify the NREL Subcontract
Administrator in writing as soon as it is reasonably possible after the commencement
of any excusable delay, setting forth the full particulars in connection therewith, shall
remedy such occurrence with all reasonable dispatch, and shall promptly give written
notice to the NREL Subcontract Administrator of the cessation of such occurrence.

(9) Invoice.

(1) The Subcontractor shall submit an original invoice (or electronic invoice, if
authorized) to the address designated in the subcontract to receive invoices.

An invoice must include—

(i Name and address of the Subcontractor;

(i) Invoice date and number;

(iii) Subcontract number, subcontract line item number and, if applicable,
the order number;

(iv) Description, quantity, unit of measure, unit price and extended price of
the items delivered;

(v) Shipping number and date of shipment, including the bill of lading
number and weight of shipment if shipped on Government bill of
lading;

(vi) Terms of any discount for prompt payment offered;

(vii)  Name and address of official to whom payment is to be sent; and

(viii)  Name, title, and phone number of person to notify in event of
defective invoice.

(ix) [Reserved]

(x) [Reserved]

(2) Invoices will be handled in accordance with the Prime Contractor’'s DOE-
approved procurement system.

(h) Patent Indemnity. The Subcontractor shall indemnify NREL and the Government and
their officers, employees and agents against liability, including costs, for actual or
alleged direct or contributory infringement of, or inducement to infringe, any United
States or foreign patent, trademark or copyright, arising out of the performance of
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this subcontract, provided the Subcontractor is reasonably notified of such claims
and proceedings.

(i) Payment.

(1)

(6)

Items accepted. Payment shall be made for items accepted by NREL that
have been delivered to the delivery destinations set forth in this subcontract.
NREL will make payment in accordance with the payment terms stated in the
subcontract.

[Reserved]

Discount. In connection with any discount offered for early payment, time

shall be computed from the date of the invoice. For the purpose of computing

the discount earned, payment shall be considered to have been made on the
date which appears on the payment check or the specified payment date if an
electronic funds transfer payment is made.

Overpayments. If the Subcontractor becomes aware of a duplicate

subcontract financing or invoice payment or that NREL has otherwise

overpaid on a subcontract financing or invoice payment, the Subcontractor
shall—

(i) Remit the overpayment amount to the payment office cited in the
subcontract along with a description of the overpayment including
the—

(A) Circumstances of the overpayment (e.g., duplicate payment,
erroneous payment, liquidation errors, date(s) of

overpayment);
(B) Affected subcontract number and delivery order number, if
applicable;
(©) Affected subcontract line item or subline item, if applicable;
and
(D) Subcontractor point of contact
(i) Provide a copy of the remittance and supporting documentation to the
NREL Subcontract Administrator
Interest.
(i) NREL retains all rights to impose simple interest on all amounts that

become payable by the Subcontractor to NREL under this subcontract

from the date due until paid unless paid within thirty (30) days of

becoming due. The interest rate shall be the Current Value of Funds

Rate (CVFR) published in the Federal Register as of the due date.

(i) NREL may issue a demand for payment to the Subcontractor upon
finding a debt is due under the subcontract.

(iii) The interest charge shall be computed for the actual number of
calendar days involved beginning on the due date and ending on:

(A) the date on which NREL receives payment from the
Subcontractor;

(B) the date of issuance of an NREL payment to the Subcontractor
from which an amount otherwise payable has been withheld
as a credit against the subcontract debt; or

(C) the date on which an amount withheld and applied to the
subcontract debt would otherwise have become payable to the
Subcontractor.

(iv) [RESERVED]
(v) [RESERVED]
(vi) [RESERVED]
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Risk of Loss. Unless the subcontract specifically provides otherwise, risk of loss or
damage to the supplies provided under this subcontract shall remain with the
Subcontractor until, and shall pass to NREL/Government upon:
(1) Delivery of the supplies to a carrier, if transportation is Free on Board (FOB)
origin; or
(2) Delivery of the supplies to NREL at the destination specified in the
subcontract, if transportation is f.0.b. destination.
Taxes. The Subcontractor shall exclude Colorado State Sales Tax from the
Subcontract price. The Colorado Sales Tax Exemption Permit Number is provided in
the Subcontract Schedule or Purchase Order. The Subcontractor warrants that the
subcontract price includes all other applicable federal, state, and local taxes and
duties.
Termination for NREL/Government’s Convenience. NREL/Government reserves the
right to terminate this subcontract, or any part hereof, for its sole convenience. In the
event of such termination, the Subcontractor shall immediately stop all work
hereunder and shall immediately cause any and all of its suppliers and lower-tier
Subcontractors to cease work. Subject to the terms of this subcontract, the
Subcontractor shall be paid a percentage of the subcontract price reflecting the
percentage of the work performed prior to the notice of termination, plus reasonable
charges the Subcontractor can demonstrate to the satisfaction of NREL using its
standard record keeping system, have resulted from the termination. The
Subcontractor shall not be required to comply with the cost accounting standards or
subcontract cost principles for this purpose. This paragraph does not give NREL or
the Government any right to audit the Subcontractor’s records. The Subcontractor
shall not be paid for any work performed or costs incurred which reasonably could
have been avoided.
Termination for Cause. NREL/Government may terminate this subcontract, or any
part hereof, for cause in the event of any default by the Subcontractor, or if the
Subcontractor fails to comply with any subcontract terms and conditions, or fails to
provide NREL/Government, upon request, with adequate assurances of future
performance. In the event of termination for cause, NREL/Government shall not be
liable to the Subcontractor for any amount for supplies or services not accepted, and
the Subcontractor shall be liable to NREL/Government for any and all rights and
remedies provided by law. If it is determined that the NREL/Government improperly
terminated this subcontract for default, such termination shall be deemed a
termination for convenience.
Title. Unless specified elsewhere in this subcontract, title to items furnished under
this subcontract shall pass to the Government upon acceptance, regardless of when
or where NREL or the Government takes physical possession.
Warranty. Unless specified in an express warranty accepted in writing by the NREL
Subcontract Administrator, the Subcontractor warrants and implies that the items
delivered hereunder are merchantable and fit for use for the particular purpose
described in this subcontract.
Limitation of Liability. Except as otherwise provided by an express warranty, the
Subcontractor will not be liable to NREL/Government for consequential damages
resulting from any defect or deficiencies in accepted items.
Other Compliances. The Subcontractor shall comply with all applicable federal, state
and local laws, executive orders, rules and regulations applicable to its performance
under this subcontract.
Compliance with Laws Unigue to Government Subcontracts. The Subcontractor
agrees to comply with 31 U.S.C. 1352 relating to limitations on the use of
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appropriated funds to influence certain federal subcontracts; 18 U.S.C. 431 relating

to officials not to benefit; 40 U.S.C. 3701, et seq., Contract Work Hours and Safety

Standards Act; 41 U.S.C. 51-58, Anti-Kickback Act of 1986; 41 U.S.C. 4712 and 10

U.S.C. 2409 relating to whistleblower protections; 49 U.S.C. 40118, Fly American;

and 41 U.S.C. 423 relating to procurement integrity.

Order of Precedence. Any inconsistencies in this solicitation or subcontract shall be

resolved by giving precedence in the following order:

(1) The schedule of supplies/services.

(2) The Assignments, Issues and Disputes, Payments, Invoice, Other
Compliances, and Compliance with Laws Unique to Government
Subcontracts paragraphs of this clause.

(3) The clause FAR 52.212-5. Subcontract Terms and Conditions Required to
Implement Statutes or Executive Orders—Commercial Items (JUL 2014).

(4) Addenda to this solicitation or subcontract, including any license agreements
for computer software.

(5) [Reserved]

(6) Other paragraphs of this clause.

(7) [Reserved]

(8) Other documents, exhibits, and attachments.
(9) The specification.

[RESERVED]

[RESERVED]

CLAUSE 3. SUBCONTRACT TERMS AND CONDITIONS REQUIRED TO IMPLEMENT
STATUTES OR EXECUTIVE ORDERS-COMMERCIAL ITEMS (SPECIAL) (JUL 2014)
Derived from FAR 52.212-5 (JAN 2014) (FD)

(@)

The Subcontractor agrees to comply with the following FAR clauses, which are

incorporated in this subcontract by reference, to implement provisions of law or

executive orders applicable to acquisitions of commercial items:

(1) 52.203-6, Restrictions on Subcontractor Sales to the Government (Sep
2006), with Alternate | (Oct 1995) (41 U.S.C. 253g and 10 U.S.C. 2402).

(2) 52.209-6, Protecting the Government’s Interest When Subcontracting with
Contractors Debarred, Suspended, or Proposed for Debarment. (AUG 2013)
(31 U.S.C. 6101 note).

(3) 52.219-8, Utilization of Small Business Concerns (OCT 2014) (15 U.S.C.
637(d)(2) and (3)).

(4) 52.219-9, Small Business Subcontracting Plan (OCT 2015) (15 U.S.C.
637(d)(4)).

(5) 52.219-14, Limitations on Subcontracting (NOV 2011) (15 U.S.C. 637(a)(14)).

(6) 52.222-3, Convict Labor (JUN 2003) (E.O. 11755).

(7) 52.222-21, Prohibition of Segregated Facilities (FEB 1999).

(8) 52.222-26, Equal Opportunity (MAR 2007) (E.O. 11246).

(9) 52.222-35, Equal Opportunity for Veterans (SEP 2010)(38 U.S.C. 4212).

(10)  52.222-36, Affirmative Action for Workers with Disabilities (OCT 2010) (29
U.S.C. 793).

(11) 52.222-37, Employment Reports on Veterans (SEP 2010), (38 U.S.C. 4212).

(12) 52.222-50, Combating Trafficking in Persons (FEB 2009), (22 U.S.C. 7104
(9))-

(13) 52.222-54, Employment Eligibility Verification (AUG 2013). (Executive Order
12989).
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(14) 52.223-15, Energy Efficiency in Energy-Consuming Products (Dec 2007) (42
U.S.C. 8259b).

(15) 52.225-1, Buy American Act—Supplies (Feb 2009) (41 U.S.C. 10a-10d).

(16) 52.225-5, Trade Agreements (NOV 2013) (19 U.S.C. 2501, et seq., 19 U.S.C.
3301 note).

(17)  52.225-13, Restrictions on Certain Foreign Purchases (Jun 2008) (E.O.’s,
proclamations, and statutes administered by the Office of Foreign Assets
Control of the Department of the Treasury).

(18) 52.227-1, Authorization and Consent (Dec 2007).

(19) 52.227-2, Notice and Assistance Regarding Patent and Copyright
Infringement (Dec 2007).

(20) 52.247-64, Preference for Privately Owned U.S.-Flag Commercial Vessels
(Feb 2006) (46 U.S.C. Appx. 1241(b) and 10 U.S.C. 2631).

(21) DEAR 952.227-9, Refund of Royalties (FEB 1995)

(b) [RESERVED]

(c) As specifically prescribed below for the work to be performed, the Subcontractor
agrees to comply with the following FAR clauses, which are incorporated in this
subcontract by reference, to implement provisions of law or executive orders
applicable to acquisitions of commercial items:

(1) 52.222-41 Service Contract Labor Standards (May 2014) (applicable to all
Subcontracts or Purchase Orders exceeding $2,500 for services as defined in
the Service Contract Act).

(d) Comptroller General Examination of Record. The Subcontractor shall comply with
the provisions of this paragraph (d) if this subcontract was awarded using other than
sealed bid, is in excess of $150,000, and does not contain the clause at 52.215-2,
Audit and Records—Negotiation.

(1) The Comptroller General of the United States, or an authorized
representative of the Comptroller General, shall have access to and right to
examine any of the Subcontractor’s directly pertinent records involving
transactions related to this contract.

(2) The Subcontractor shall make available at its offices at all reasonable times
the records, materials, and other evidence for examination, audit, or
reproduction, until three (3) years after final payment under this subcontract
or for any shorter period specified in FAR Subpart 4.7, Contractor Records
Retention, of the other clauses of this subcontract. If this subcontract is
completely or partially terminated, the records relating to the work terminated
shall be made available for three (3) years after any resulting final termination
settlement. Records relating to appeals under the disputes clause or to
litigation or the settlement of claims arising under or relating to this
subcontract shall be made available until such appeals, litigation, or claims
are finally resolved.

(3) As used in this clause, records include books, documents, accounting
procedures and practices, and other data, regardless of type and regardless
of form. This does not require the Subcontractor to create or maintain any
record that the Subcontractor does not maintain in the ordinary course of
business or pursuant to a provision of law.

(e) (1) Notwithstanding the flow down (FD) requirements of the clauses in
paragraphs (a), (b), (c), and (d) of this clause, the Subcontractor is not
required to include any FAR clause, other than those in paragraphs (i)
through (x) of this paragraph in lower-tier subcontracts for commercial items
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(goods or services) or commercial components. Unless otherwise indicated

below, the extent of the flow down shall be as required by the clause—

(i) 52.203-13, Contractor Code of Business Ethics and Conduct (APR
2010) (Pub. I., 110-252, Title VI, Chapter 1 (41 U.S.C. 251 note)).

(i) 52.219-8, Utilization of Small Business Concerns (OCT 2014) (15
U.S.C. 637(d)(2) and (3)), in all subcontracts that offer further
subcontracting opportunities. If the subcontract (except subcontracts
to small business concerns) exceeds $700,000 ($1.5 million for
construction of any public facility), the Subcontractor must include
52.219-8 in lower tier subcontracts that offer subcontracting
opportunities.

(iii) 52.222-26, Equal Opportunity (MAR 2007) (E.O. 11246).

(iv) 52.222-35, Equal Opportunity for Veterans, (SEP 2010) (38 U.S.C.
4212).

(v) 52.222-36, Affirmative Action for Workers with Disabilities (OCT 2010)
(29 U.S.C. 793).

(vi) 52.222-41, Service Contract Labor Standards (May 2014).

(vii)  52.222-50, Combating Trafficking in Persons (FEB 2009) (22 U.S.C.
7104(9)).

(viii)  52.222-54, Employment Eligibility Verification (AUG 2013).

(ix) 52.247-64, Preference for Privately Owned U.S.-Flag Commercial
Vessels (FEB 2006) (46 U.S.C. Appx. 1241(b) and 10 U.S.C. 2631).
Flow down required in accordance with paragraph (d) of FAR clause
52.247-64.

(x) DEAR 952.227-9, Refund of Royalties (FEB 1995)

(2) While not required, the Subcontractor may include in its lower-tier
subcontracts for commercial items (goods or services) a minimal number of
additional clauses necessary to satisfy its contractual obligations.

CLAUSE 4. SUBCONTRACTOR QUALITY REPRESENTATIONS (SPECIAL) (MAY 2009)
Derived from NREL 08.100-06

(Applies to all subcontracts, including construction subcontracts, where items or parts are
supplied or delivered.)

(@)

New Materials. Unless otherwise specified in this subcontract, all items or parts
supplied or delivered by the Subcontractor, or its lower-tier Subcontractors, shall
consist of new materials. “New materials” means previously unused. The
Subcontractor shall not deliver any item or part that is residual inventory resulting
from terminated Government contracts/subcontracts or former Government surplus
property.

Recycled or Recovered Materials. The requirement for supply or delivery of items or
parts consisting of new materials does not exclude the delivery of recycled or
recovered materials as defined by the Environmental Protection Agency in 40 CFR
247.

Used, Refurbished, or Rebuilt Items or Parts. In the event that items or parts
consisting of new materials are not reasonably available to the Subcontractor, with
prior NREL Subcontract Administrator written approval, the Subcontractor may
supply or deliver either: used; or refurbished; or rebuilt items or parts that are not of
such an age or so deteriorated as to impair their usefulness or safety and conform to
government or industry-accepted specifications or national consensus standards.
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(d) Suspect or Counterfeit Items or Parts. “Suspect or counterfeit items or parts” mean
(1) items or parts that may be of new manufacture but labeled to represent a different
class of items or parts or (2) used and/or refurbished items or parts complete with
false labeling, that are represented as new items or parts.

(e) Indemnification of NREL/DOE. The Subcontractor shall indemnify NREL and the
DOE, their officers, agents, and employees, and third parties for any financial loss,
injury, or property damage resulting directly or indirectly from items or parts that are
not genuine, original, and unused, or not otherwise suitable for the intended purpose.
This includes, but is not limited to, items or parts that are defective, suspect, or
counterfeit; items or parts that have been provided under false pretenses; and items
or parts that are materially altered, damaged, deteriorated, degraded, or result in
product failure.

(f) Quality Representations. The Subcontractor represents that items and parts supplied
or delivered under this Subcontract shall not include suspect or counterfeit items or
parts nor shall counterfeit or suspect items or parts be used in performing any work
under this Subcontract whether on or off the NREL operated facility. In the event that
the Subcontractor or its lower-tier Subcontractors supplies or delivers suspect or
counterfeit items or parts, such items or parts shall be impounded by NREL, or the
Subcontractor shall remove the items or parts as directed by the NREL Subcontract
Administrator. The Subcontractor shall promptly replace the counterfeit or suspect
items or parts with supplies acceptable to NREL and the Subcontractor shall be
liable for all costs relating to impoundment, removal, and replacement.

(9) NREL Rights. The rights of NREL under this clause are in addition to any other rights
provided by law or under this Subcontract and such rights shall survive the
termination or natural completion of the period of performance of this Subcontract.

CLAUSE 5. SYSTEM FOR AWARD MANAGEMENT (NOV 2016)
Derived from FAR 52.204-7 (JULY 2013)
(Applies to all subcontracts and solicitations.)

(a) Definitions. As used in this provision—

“‘Data Universal Numbering System (DUNS) number” means the 9-digit number assigned by
Dun and Bradstreet, Inc. (D&B) to identify unique business entities.

“Data Universal Numbering System +4 (DUNS+4) number” means the DUNS number means
the number assigned by D&B plus a 4-character suffix that may be assigned by a business
concern. (D&B has no affiliation with this 4-character suffix.) This 4-character suffix may be
assigned at the discretion of the business concern to establish additional System for Award
Management records for identifying alternative Electronic Funds Transfer (EFT) accounts (see
the FAR at Subpart 32.11) for the same concern.

“‘Registered in the System for Award Management (SAM) database” means that—

The Offeror has entered all mandatory information, including the DUNS number or the DUNS+4
number, the Contractor and Government Entity (CAGE) code, as well as data required by the
Federal Funding Accountability and Transparency Act of 2006 (see Subpart 4.14), into the SAM
database; and
(1) The offeror has completed the Core, Assertions, and Representations and
Certification, and Points of contact sections of the registration in the SAM
database;
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(2) The Government has validated all mandatory data fields, to include validation
of the Taxpayer Identification Number (TIN) with the Internal Revenue
Service (IRS). The Offeror will be required to provide consent for TIN
validation to the Government as a part of the SAM registration process.

(3) The Government has marked the record “Active”.

(1) By submission of an offer, the offeror acknowledges the requirement that a
prospective awardee shall be registered in the SAM database prior to award,
during performance, and through final payment of any contract, basic
agreement, basic ordering agreement, or blanket purchasing agreement
resulting from this solicitation.

(2) The offeror shall enter, in the block with its name and address on the cover
page of its offer, the annotation “DUNS” or “DUNS+4” followed by the DUNS
or DUNS+4 number that identifies the offeror's name and address exactly as
stated in the offer. The DUNS number will be used by the NREL subcontract
administrator to verify that the offeror is registered in the SAM database.

(c) If the offeror does not have a DUNS number, it should contact Dun and Bradstreet
directly to obtain one.

(1) An offeror may obtain a DUNS number—

(i) Via the internet at http:/fedgov.dnb.com/webform or if the offeror does
not have internet access, it may call Dun and Bradstreet at 1-866-705-
5711 if located within the United States; or
(i) If located outside the United States, by contacting the local Dun and
Bradstreet office. The offeror should indicate that it is an offeror for a
subcontract funded by the U.S. Government when contacting the local
Dun and Bradstreet office.
(2) The offeror should be prepared to provide the following information:
(i Company legal business name.
(i) Tradestyle, doing business, or other name by which your entity is
commonly recognized.
(iii) Company Physical Street Address, City, State, and ZIP Code.
(iv) Company mailing address, city, state and ZIP Code (if separate from
physical).
(v) Company telephone number.
(vi) Date the company was started.
(vii)  Number of employees at your location.
(viii)  Chief executive officer/key manager.
(
(

iX) Line of business (industry).

X) Company Headquarters name and address (reporting relationship
within your entity).

(d) If the Offeror does not become registered in the SAM database in the time
prescribed by the NREL subcontract administrator, the NREL subcontract
administrator will proceed to award to the next otherwise successful registered
Offeror.

(e) Processing time, which normally takes 48 hours, should be taken into consideration
when registering. Offerors who are not registered should consider applying for
registration immediately upon receipt of this solicitation.

(f) Offerors may obtain information on registration at https://www.acquisition.gov.
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CLAUSE 6. SYSTEM FOR AWARD MANAGEMENT MAINTENANCE (NOV 2016)
Derived from FAR 52.204-13 (JULY 2013)
(Applies to all subcontracts.)

(a) Definition. As used in this clause--

“Data Universal Numbering System (DUNS) number” means the 9-digit number assigned by
Dun and Bradstreet, Inc. (D&B) to identify unique business entities, which is used as the
identification number for NREL Subcontractors.

“Data Universal Numbering System+4 (DUNS+4) number” means the DUNS number assigned
by D&B plus a 4-character suffix that may be assigned by a business concern. (D&B has no
affiliation with this 4-character suffix.) This 4-character suffix may be assigned at the discretion
of the business concern to establish additional SAM records for identifying alternative Electronic
Funds Transfer (EFT) accounts (see the FAR at subpart 32.11) for the same concern.

“‘Registered in the System for Award Management (SAM) database” means that—

(1) The Subcontractor has entered all mandatory information, including the
DUNS number or the DUNS+4 number, the Subcontractor and government
Entity (CAGE) code, as well as data required by the Federal Funding
Accountability and Transparency Act of 2006 (see https://www.fsrs.gov/), into
the SAM database;

(2) The Subcontractor has completed the Core, Assertions, Representations and
Certifications, and Points of Contact sections of the registration in the SAM
database;

(3) The Government has validated all mandatory data fields, to include validation
of the Taxpayer |dentification Number (TIN) with the Internal Revenue
Service (IRS). The Subcontractor will be required to provide consent for TIN
validation to the Government as a part of the SAM registration process; and

(4) The Government has marked the record “Active”.

“System for Award Management (SAM)” means the primary Government repository for
prospective Federal awardee and Federal awardee information and the centralized Government
system for certain contracting, grants, and other assistance-related processes. It includes—
(1) Data collected from prospective Federal subawardees required for the
conduct of business with NREL;
(2) Prospective Subcontractor-submitted representations and certifications in
accordance with FAR subpart 4.12; and
(3) Identification of those parties excluded from receiving Federal contracts,
certain subcontracts, and certain types of Federal financial and non-financial
assistance and benefits.

(b) The Subcontractor is responsible for the accuracy and completeness of the data
within the SAM database, and for any liability resulting from the NREL's reliance on
inaccurate or incomplete data. To remain registered in the SAM database after the
initial registration, the Subcontractor is required to review and update on an annual
basis, from the date of initial registration or subsequent updates, its information in the
SAM database to ensure it is current, accurate and complete. Updating information
in the SAM does not alter the terms and conditions of this subcontract and is not a
substitute for a properly executed subcontract document.
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(i) If a Subcontractor has legally changed its business name, doing
business as name, or division name (whichever is shown on the
contract), or has transferred the assets used in performing the
contract, but has not completed the necessary requirements regarding
novation and change-of-name agreements in subpart 42.12, the
Subcontractor shall provide the responsible NREL subcontract
administrator a minimum of one business day’s written notification of
its intention to—

(A) Change the name in the SAM database;

(B) Comply with the requirements of subpart 42.12 of the FAR,;
and

(©C) Agree in writing to the timeline and procedures specified by
the responsible NREL subcontract administrator. The
Subcontractor shall provide with the notification sufficient
documentation to support he legally changed name.

(ii) If the Subcontractor fails to comply with the requirements of
paragraph (c)(1)(i) of this clause, or fails to perform the agreement at
paragraph (c)(1)(i)(C) of this clause, and, in the absence of a properly
executed novation or change-of-name agreement, the SAM
information that shows the Subcontractor to be other than the
Subcontractor indicated in the subcontract will be considered to be
incorrect information within the meaning of the “Suspension of
Payment” paragraph of the electronic funds transfer (EFT) clause of
this subcontract.

(2) The Subcontractor shall not change the name or address for EFT payments
or manual payments, as appropriate, in the SAM record to reflect an assignee
for the purpose of assignment of claims (see FAR subpart 32.8, Assignment
of Claims). Assignees shall be separately registered in the SAM. Information
provided to the Subcontractor's SAM record that indicates payments,
including those made by EFT, to an ultimate recipient other than that
Subcontractor will be considered to be incorrect information within the
meaning of the “Suspension of Payment” paragraph of the EFT clause of this
contract.

(3) The Subcontractor shall ensure that the DUNS number is maintained with
Dun & Bradstreet throughout the life of the subcontract. The Subcontractor
shall communicate any change to the DUNS number to the NREL
subcontract administrator within 30 days after the change, so an appropriate
modification can be issued to update the data on the contract. A change in
the DUNS number does not necessarily require a novation be accomplished.
Dun & Bradstreet may be contacted—

(i) Via the internet at http://fedgov.dnb.com/webform or if the
Subcontractor does not have internet access, it may call Dun and
Bradstreet at 1-866-705-5711 if located within the United States; or

(i) If located outside the United States, by contacting the local Dun and
Bradstreet office.

(d) Subcontractors may obtain additional information on registration and annual
confirmation requirements at https://www.acquisition.gov.
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CLAUSE 7.
Derived from FAR 52.215-19 (OCT 1997) (FD)

(Applies to all subcontracts.)

The Subcontractor shall make the following notifications in writing:

(a)

(1)

(2)

NREL Appendix B-8

NOTIFICATION OF CHANGE IN OWNERSHIP AND/OR NAME (OCT 2009)

When the Subcontractor becomes aware that a change in its ownership or
name has occurred, or is certain to occur, the Subcontractor shall provide
such natification in accordance with NREL’s novation and name change
procedures.

When a change that could result in changes in the valuation of the
Subcontractor’s capitalized assets in the accounting records or any other
asset valuations or cost changes, the Subcontractor shall provide such
notification to the NREL Subcontract Administrator within thirty (30) days.

In the event of change in ownership, the Subcontractor shall—

(1)
(2)
3)

(4)

Maintain current, accurate, and complete inventory records of assets and
their costs;

Provide the NREL Subcontract Administrator or designated representative
ready access to the records upon request;

Ensure that all individual and grouped assets, their capitalized values,
accumulated depreciation or amortization, and remaining useful lives, are
identified accurately before and after each of the Subcontractor’s ownership
changes; and

Retain and continue to maintain depreciation and amortization schedules
based on the asset records maintained before each Subcontractor ownership
change.

The Subcontractor shall include the substance of this clause in all lower-tier
subcontracts where it is contemplated that cost or pricing data will be required or for
which any pre-award or post-award cost determination is subject to FAR 31.2, cost
principles and procedures applicable to commercial organizations. The
Subcontractor shall notify the NREL Subcontract Administrator of the change in
ownership or name of any lower-tier Subcontractor subject to the terms of this

clause.

CLAUSE 8.
MANAGEMENT (NOV 2016)

Derived from FAR 52.232-33 (JUL 2013)

(Applies to all subcontracts where lower-tier Subcontractor is a small business concern.)
Method of payment.

(b)

(c)

(1)

(2)

PAYMENT BY ELECTRONIC FUNDS TRANSFER - SYSTEM FOR AWARD

All payments by NREL under this subcontract shall be made by electronic

funds transfer (EFT), except as provided in paragraph (a)(2) of this clause. As

used in this clause, the term “EFT” refers to the funds transfer and may also

include the payment information transfer.

In the event NREL is unable to release one or more payments by EFT, the

subcontractor agrees to either—

(i) Accept payment by check or some other mutually agreeable method
of payment; or

(ii) Request NREL to extend the payment due date until such time as
NREL can make payment by EFT (but see paragraph (d) of this
clause).

Subcontractor's EFT information. NREL shall make payment to the subcontractor
using the EFT information contained in the Representations and Certifications and
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NREL ACH Banking Information form submitted with the offer. Information provided
to NREL in these documents shall be consistent with that entered in the
Government’s System for Award Management (SAM) database. In the event that the
EFT information changes, the subcontractor shall be responsible for providing the
updated information in updated Representations and Certifications submitted to the
subcontract administrator and to the SAM database.

(c) Mechanisms for EFT payment. NREL may make payment by EFT through either the
Automated Clearing House (ACH) network. Suspension of payment. If the
subcontractor’s EFT information is incorrect, then NREL need not make payment to
the subcontractor under this subcontract until correct EFT information is provided in
Representations and Certifications, the NREL ACH Banking Information form and
entered into the SAM database; and any invoice request shall be deemed not to be a
proper invoice for the purpose of prompt payment under this subcontract. The
prompt payment terms of the subcontract regarding notice of an improper invoice
and delays in accrual of interest penalties apply.

(d) Liability for uncompleted or erroneous transfers.

(1) If an uncompleted or erroneous transfer occurs because NREL used the
subcontractor’s EFT information incorrectly, NREL remains responsible for—

(i) Making a correct payment;

(i) Paying any prompt payment penalty due; and

(iii) Recovering any erroneously directed funds.

(2) If an uncompleted or erroneous transfer occurs because the subcontractor’s

EFT information was incorrect, and—

(i) If the funds are no longer under the control of the NREL Accounts
Payable office, NREL is deemed to have made payment and the
subcontractor is responsible for recovery of any erroneously directed
funds; or

(i) If the funds remain under the control of the NREL Accounts Payable
office, NREL shall not make payment, and the provisions of paragraph
(d) of this clause shall apply.

(e) EFT and prompt payment. A payment shall be deemed to have been made in a
timely manner in accordance with the prompt payment terms of this subcontract if,
payment is on or before the payment due date, provided the specified payment date
is a valid date under the payment terms of the subcontract.

(f) No EFT assignment of claims is allowable under this subcontract.

(9) Liability for change of EFT information by financial agent. NREL is not liable for
errors resulting from changes to EFT information made by the subcontractor’s
financial agent.

(h) Payment information. The NREL Accounts Payable office shall forward to the
subcontractor available payment information that is suitable for transmission as of
the date of release of the EFT instruction to NREL’s payment processing contractor.
NREL may request the subcontractor to designate a desired format and method(s)
for delivery of payment information from a list of formats and methods the NREL
payment office is capable of executing. However, NREL does not guarantee that any
particular format or method of delivery is available and retains the latitude to use the
format and delivery method most convenient to NREL. If NREL makes payment by
check in accordance with paragraph (a) of this clause, NREL shall mail the payment
information to the remittance address contained in the subcontractor’s
Representations and Certifications and the subcontract.
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CLAUSE 9. PROVIDING ACCELERATED PAYMENTS TO SMALL BUSINESS LOWER-
TIER SUBCONTRACTORS (DEC 2013)

Derived from FAR 52.232-40 (FD)

(Applies to all subcontracts where lower-tier Subcontractor is a small business concern.)

(a)

Upon receipt of accelerated payments from the NREL/Government, the Contractor
shall make accelerated payments to its small business Subcontractors under this
subcontract, to the maximum extent practicable and prior to when such payment is
otherwise required under the applicable subcontract or lower-tier subcontract, after
receipt of a proper invoice and all other required documentation from the small
business Subcontractor.

The acceleration of payments under this clause does not provide any new rights
under the Prompt Payment Act.

Include the substance of this clause, including this paragraph (c), in all lower-tier
subcontracts with small business concerns, including lower-tier subcontracts with
small business concerns for the acquisition of commercial items.

CLAUSE 10. STOP WORK ORDER (AUG 1989) (SPECIAL-COMMERCIAL ITEMS) (FEB

2009)

Derived from FAR 52.242-15 (AUG 1989)
(Applies to all subcontracts or purchase orders.)

(@)

(c)

The NREL Subcontract Administrator may, at any time, by written order to the
Subcontractor, require the Subcontractor to stop all or any part of the work called for
by this subcontract for a period of up to ninety (90) days, as determined appropriate
by the NREL Subcontract Administrator, after the order is delivered to the
Subcontractor, and for any further period to which the parties may agree. The order
shall be specifically identified as a stop-work order issued under this clause. Upon
receipt of the order, the Subcontractor shall immediately comply with its terms and
take all reasonable steps to minimize the incurrence of costs allocable to the work
covered by the order during the period of work stoppage. Within a period of up to
ninety (90) days, as determined appropriate by the NREL Subcontract Administrator,
after a stop-work is delivered to the Subcontractor, or within any extension of that
period to which the parties shall have agreed, the NREL Subcontract Administrator
shall either—

(1) Cancel the stop-work order; or

(2) Terminate the work covered by the order as provided in the Default or the
Termination clause of this subcontract.

If a stop-work order issued under this clause is canceled or the period of the order or

any extension thereof expires, the Subcontractor shall resume work. The NREL

Subcontract Administrator shall make an equitable adjustment and the subcontract

shall be modified, in writing, accordingly, if—

(1) The stop-work order results in an increase in the time required for, or in the
Subcontractor's cost properly allocable to, the performance of any part of this
subcontract; and

(2) The Subcontractor asserts its right to the adjustment within thirty (30) days
after the end of the period of work stoppage provided that, if the NREL
Subcontract Administrator decides the facts justify the action, the NREL
Subcontract Administrator may receive and act upon the claim submitted at
any time before final payment under this subcontract.

If a stop-work order is not canceled and the work covered by the order is terminated

for the convenience of NREL/Government, the NREL Subcontract Administrator shall
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allow reasonable costs resulting from the stop-work order in arriving at the
termination settlement.

(d) If a stop-work order is not canceled and the work covered by the order is terminated
for default, the NREL Subcontract Administrator shall allow, by equitable adjustment
or otherwise, reasonable costs resulting from the stop-work order.

CLAUSE 11. COMMERCIAL BILL OF LADING NOTATIONS (OCT 2009)

Derived from FAR 52.247-1 (FEB 2006) (FD)

(Applies to all subcontracts where transportation is a direct charge to the subcontract.) (Direct

and actual transportation cost is a separate item in the invoice (e.g. free on board (F.O.B.)

origin) and not included in the delivered price (e.g. F.O.B. destination).

When the NREL Subcontract Administrator authorizes supplies to be shipped on a commercial

bill of lading and the Subcontractor will be reimbursed these transportation costs as direct

allowable costs, the Subcontractor shall ensure before shipment is made that the commercial

shipping documents are annotated with the following notation:
“Transportation is for the U.S. Department of Energy, acting through its National
Renewable Energy Laboratory (NREL) and the actual total transportation charges
paid to the carrier(s) by the consignor or consignee shall be reimbursed by NREL on
behalf of the Government pursuant to cost reimbursement contract No. DE-AC36-
08G028308. This may be confirmed by contacting the DOE, Golden Service Center,
15013 Denver West Parkway, Golden, CO 80401.¢

SECTION Il. CLAUSES APPLICABLE TO SUBCONTRACTS OR PURCHASE
ORDERS FOR COMMERCIAL ITEMS (GOODS AND SERVICES) THAT
REQUIRE PERFORMANCE ON NREL-OPERATED FACILITIES
The following clauses are applicable to subcontracts and purchase orders for commercial items
(goods and services) that require the Subcontractor or its lower-tier Subcontractors, or other
persons representing the Subcontractor, to perform work on NREL-operated facilities or
government-owned or -leased properties.

CLAUSE 12. SECURITY AND ACCESS REQUIREMENTS FOR SUBCONTRACT WORK
PERFORMED AT NREL OPERATED FACILITIES (SPECIAL) (JAN 2009)
Derived from NREL 08.100-02
(Applies to all subcontracts where the Subcontractor or lower-tier Subcontractors, and their
employees, officers, agents, or other persons representing the Subcontractor, will perform work
on NREL-operated facilities or government-owned or -leased properties.)
(a) Security requirements.
(1) NREL has established security requirements to govern access onto NREL
operated facilities or government-owned or —leased properties (here after

“‘NREL operated facilities”) by the Subcontractor’'s employees (and its lower-

tier Subcontractors’ employees), officers, agents, and any other persons

representing the Subcontractor.

(i) The introduction of certain “controlled” commodities and/or activities
on the NREL operated facilities is prohibited. Prohibited articles
include firearms, explosive devices, incendiary devices, dangerous
weapons or materials, controlled substances (illegal drugs), alcoholic
beverages, and livestock. NREL operated facilities and DOE-owned
or -leased property are closed to all hunting.
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As a condition of entry to NREL operated facilities, the Subcontractor agrees
to permit NREL Security personnel to search the Subcontractor’'s employees
(and its lower-tier Subcontractors’ employees) and their officers and agents’
vehicles, packages, tool boxes, or other containers for the purpose of
preventing prohibited articles to be brought onto NREL operated facilities or
to detect or deter the unauthorized removal of Government property from
NREL operated facilities.

The Subcontractor is solely responsible for the security of the Subcontractor’s
employees (and its lower-tier Subcontractors’ employees) and their officers
and agents’ materials and equipment at the NREL operated facilities. Any
security system the Subcontractor may elect to use (fences, keys, alarms,
etc.) must be coordinated with the NREL Technical Monitor.

The Subcontractor is responsible to advise the NREL Technical Monitor
promptly of any non-routine events, occurrences, incidents, accidents, etc.,
particularly in situations involving lost—time accidents and ambulance runs,
occurring under this subcontract.

NREL Security reserves the right to revoke site access authorization for any
person violating NREL or DOE security policies and procedures.

(b) Access requirements for U.S. citizens.

(1)

Access to NREL operated facilities is controlled in accordance with DOE’s
security requirements. The Subcontractor shall ensure that any of the
Subcontractor’'s employees (and its lower-tier Subcontractors’ employees)
and their officers and agents who will enter onto the NREL operated facilities
are specifically authorized site access under the NREL requirements set forth
in the NREL Access Control Policy and Program, including identification,
badging, and registration by NREL Security. A two-week advance notice to
NREL Security processed through the NREL Subcontract Administrator is
required prior to access by U.S. citizens.

(c) Access requirements for persons who are not U.S. citizens.

(1)

The Subcontractor shall ensure that any of the Subcontractor's employees (or
its lower-tier Subcontractors’ employees), officers, and agents who will enter
onto NREL operated facilities and who are not U.S. citizens meet the
requirements set forth in NREL’s Foreign National Management Policy and
Program, including: (a) appropriate work authorization documentation (i.e.
Visa); (b) completion of an NREL Foreign National Data Card; and (c) NREL
Manager-level approval.

Foreign Nationals from DOE-designated “Sensitive Countries” will be

processed for a federal background check. This process requires a minimum

of two (2) weeks. Foreign Nationals from DOE-designated “Terrorist

Supporting Countries” will not be allowed. The Subcontractor should contact

the NREL Subcontract Administrator to obtain the most current listing of

“Sensitive Countries” and “Terrorist Supporting Countries.”

(i It is the Subcontractor’s responsibility to obtain and provide all
necessary information and documentation to meet NREL, DOE, and
federal requirements regarding Subcontractors’ employees (or its
lower-tier Subcontractors’ employees), officers’, and agents’ work
authorization and identification to the NREL Technical Monitor and the
NREL Subcontract Administrator to meet the appropriate time frames
for NREL Security to process and approve the request for access.
Any person(s) denied access by NREL Security or DOE shall not be
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assigned by the Subcontractor to enter onto or perform subcontract

work at NREL operated facilities.
Prior to the initiation of a subcontract that requires entry onto NREL operated
facilities, the Subcontractor shall provide to the NREL Subcontract
Administrator advance notice and necessary evidence (including Visa types
and expiration dates) that legally sufficient work permits have been obtained
from the U.S. Citizenship and Immigration Services. Further, the
Subcontractor is responsible to ensure that such permits are properly
maintained for any of the Subcontractor’s employees (and its lower-tier
Subcontractors’ employees) and their officers and agents who are not U.S.
citizens for the duration of subcontract work at NREL operated facilities.
After the Subcontractor (and its lower-tier Subcontractors) has commenced
work under the subcontract, the Subcontractor shall provide to the NREL
Subcontract Administrator the same advance notice and necessary evidence
(including Visa types and expiration dates) for all subsequently assigned
individuals who are not U.S. citizens who will enter onto NREL operated
facilities.

Access Requirements for all persons.

(1)

All persons entering NREL operated facilities must display a valid NREL- or
DOE- issued identification badge. The Subcontractor is responsible to
coordinate badge requirements for entrance onto NREL operated facilities for
all the Subcontractor’'s employees (and lower-tier Subcontractors’ employees)
and their officers and agents to ensure the display and return of all issued
badges.

The Subcontractor is responsible to coordinate with the NREL Technical
Monitor all vehicle parking requirements needed to perform the subcontract
work on the NREL operated facilities. Vehicle access by Subcontractors and
other visitors to the NREL operated facilities is controlled on a 24-hour, 7-day
per week basis.

The Subcontractor is cautioned that effective January 1, 2007, the Colorado
Revised Statutes (CRS 8-2-122) require employers that transact business in
Colorado to comply with employment verification requirements to affirm that
the employer has examined the legal work status of newly-hired employees
and has retained file copies of the documents required by the Federal
Immigration Reform and Control Act (8 USC 1324a).

CLAUSE 13. WORKER SAFETY AND HEALTH REQUIREMENTS (SPECIAL) (FEB 2009)
Derived from NREL 09.100-02

(Applies to all subcontracts where the Subcontractor or lower-tier Subcontractors, and their
employees, officers, agents, or other persons representing the Subcontractor, will perform work
on NREL-operated facilities or government-owned or -leased properties.)

(a)

THE SUBCONTRACTOR SHALL BE RESPONSIBLE TO ENSURE THAT ALL WORK PERFORMED

UNDER THIS SUBCONTRACT (INCLUSIVE OF LOWER-TIER SUBCONTRACTORS) IS
PERFORMED IN ACCORDANCE WITH THE DEPARTMENT OF ENERGY’S “WORKER SAFETY

AND HEALTH” RULE CODIFIED AT 10 CFR 851. THE SUBCONTRACTOR SHALL ENSURE
THAT ALL WORK IS PERFORMED IN ACCORDANCE WITH NREL’S DOE-APPROVED SAFETY

MANAGEMENT SYSTEM. THE SUBCONTRACTOR IS SUBJECT TO ALL APPLICABLE
PROCEDURES FOR INVESTIGATING VIOLATIONS, ENFORCING COMPLIANCE WITH
REQUIREMENTS, AND ASSESSING CIVIL PENALTIES OR FEE REDUCTIONS FOR VIOLATIONS
UNDER DOE’s “WORKER SAFETY AND HEALTH” RULE. WHEN THESE “WORKER SAFETY
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AND HEALTH REQUIREMENTS” ARE MADE APPLICABLE TO THE WORK TO BE PERFORMED
UNDER AN NREL SUBCONTRACT, THE SUBCONTRACTOR SHALL ALSO COMPLY WITH THE
CLAUSE “INTEGRATION OF ENVIRONMENT, SAFETY, AND HEALTH INTO WORK PLANNING
AND EXECUTION” (DEAR 970.5223-1).

(b) The Subcontractor shall have a structured approach to its worker safety and health
program that at a minimum meets the mandatory requirements specified in Appendix
A of 10 CFR 851 for implementing any of the following functional areas applicable to
the work to be performed: (1) construction safety; (2) fire protection; (3) firearms
safety; (4) explosives safety; (5) pressure safety; (6) electrical safety; (7) industrial
hygiene; (8) occupational medicine; (9) biological safety; and (10) motor vehicle
safety.

(c) The Subcontractor shall be responsible for full compliance (inclusive of its lower-tier
Subcontractors) with all applicable worker safety and health standards of DOE and
NREL to provide subcontract work that is free from recognized hazards that are
causing or have the potential to cause death or serious physical harm to workers.
The Subcontractor shall comply with all Safety and Health Standards applicable to
the hazards of the work to be performed, including but not limited to: (a) 29 CFR
1904 Recording and Reporting Occupational Injuries and llinesses; (b) 29 CFR 1910
Occupational Safety and Health Standards and ACGIH Threshold Limit Values for
Chemical Substances and Physical Agents and Biological Exposure Indices; (c) 29
CFR 1926 Safety and Health Regulations for Construction; (d) ANSI Z88.2
Respiratory Protection; (e) ANSI Z136.1 Safe Use of Lasers; (f) ANSI Z49.1 Welding,
Cutting, and Allied Processes; (g) NFPA 70 National Electrical Code; and (h) NFPA
70E Standard for Electrical Safety in the Workplace. Nothing in this Paragraph (c)
shall be construed as relieving the Subcontractor from complying with any additional
specific safety and health requirements necessary to protect the safety and health of
workers.

(d) In conforming to the worker safety and health requirements identified the
Subcontractor shall provide at least worker safety and health supervision in the
following areas: (1) management responsibilities; (2) worker rights and
responsibilities; (3) hazard identification and assessment; (4) hazard prevention and
abatement; (5) training and information; and (6) recordkeeping and reporting.

(e) NREL may inspect the Subcontractor's operation as work proceeds, from time to
time, for compliance with worker safety and health requirements contained in this
subcontract. The NREL Subcontract Administrator shall direct the Subcontractor to
make the necessary corrections commensurate with deficiencies found. The
Subcontractor shall make these corrections at no additional expense to NREL. The
Subcontractor shall participate in NREL’s fact-finding investigations of accidents,
injuries, occurrences, and near-misses. The Subcontractor shall participate in fact-
finding investigations at no additional expense to NREL. The Subcontractor shall
remove from the work site any employee that NREL identifies in writing as unsafe,
incompetent, careless, or otherwise objectionable. The Subcontractor shall replace
the removed employee at no additional expense to NREL. Any NREL
representatives, NREL Subcontractors, or DOE representatives, including but not
limited to the NREL Technical Monitor or Project Manager, the DOE Federal Project
Director, the NREL Subcontract Administrator and NREL and DOE EHSS&Q
representatives have authority to stop work if unsafe conditions exist. The
Subcontractor shall not be entitled to an extension of time or additional fee or
damages by reason of or in connection with any unsafe conditions work stoppage.
The Subcontractor's violation, refusal, or failure to abate violations, or applicable
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deficiencies may be justification for subcontract termination in accordance with the
termination or default clauses of the subcontract terms and conditions.

The Subcontractor shall complete and post the Form DOE-F-5480.4 at the work site.
The Subcontractor shall make available Form DOE-F-5480.4, "[Sub]Contractor
Employee Occupational Safety or Health Complaint" to its employees. The
Subcontractor shall maintain specific records and submit the information covering
experience of both its direct employees and that of its lower-tier Subcontractors. The
Subcontractor shall immediately provide to the NREL Technical Monitor or Project
Manager and the NREL Subcontract Administrator notification of any injury or
property damage incident and provide sufficient information necessary for NREL to
complete DOE-F-5484.3 “The Individual Accident/Incident Report.” Such information
shall be submitted, as appropriate, for any period of time prior to final payment and
closeout of this subcontract.

CLAUSE 14. DRUG-FREE WORKPLACE (MAY 2001)

Derived from FAR 52.223-6 (FD)

(Applies to all subcontracts where work is to be performed on NREL operated facilities,
including Government-owned or - leased property.)

(a)

(b)

Definitions, as used in this clause,

(1) “Controlled substance,” means a controlled substance in subcontract
schedules | through V of section 202 of the Controlled Substances Act (21
U.S.C. 812) and as further defined in regulation at 21 CFR 1308.11 -
1308.15.

(2) “Conviction,” means a finding of guilt (including a plea of nolo contendere) or
imposition of sentence, or both, by any judicial body charged with the
responsibility to determine violations of the Federal or State criminal drug
statutes.

(3) “Criminal drug statute,” means a Federal or non-Federal criminal statute
involving the manufacture, distribution, dispensing, possession, or use of any
controlled substance.

(4) “Drug-free workplace,” means the NREL-operated site(s) for the performance
of work done by the Subcontractor in connection with a specific subcontract
where employees of the Subcontractor are prohibited from engaging in the
unlawful manufacture, distribution, dispensing, possession, or use of a
controlled substance.

(5) “‘Employee,” means an employee of a Subcontractor directly engaged in the
performance of work under a NREL subcontract. “Directly engaged” is
defined to include all direct cost employees and any other Subcontractor
employee who has other than a minimal impact or involvement in subcontract
performance.

(6) “Individual,” means a Subcontractor that has no more than one employee
including the Subcontractor.

The Subcontractor, if other than an individual, shall—within thirty (30) days after

award (unless a longer period is agreed to in writing for subcontracts of thirty (30)

days or more performance duration), or as soon as possible for subcontracts of less

than thirty (30) days performance duration—

(1) Publish a statement notifying its employees that the unlawful manufacture,
distribution, dispensing, possession, or use of a controlled substance is
prohibited in the Subcontractor’s workplace and specifying the actions that
will be taken against employees for violations of such prohibition;
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(2) Establish an ongoing drug-free awareness program to inform such

employees about—

(i) The dangers of drug abuse in the workplace;

(ii) The Subcontractor’s policy of maintaining a drug-free workplace;

(iii) Any available drug counseling, rehabilitation, and employee
assistance programs; and

(iv) The penalties that may be imposed upon employees for drug abuse
violations occurring in the workplace;

(3) Provide all employees engaged in performance of the Subcontract with a
copy of the statement required by subparagraph (b)(1) of this clause;

(4) Notify such employees in writing in the statement required by subparagraph
(b)(1) of this clause that, as a condition of continued employment on this
Subcontract, the employee will—

(i) Abide by the terms of the statement; and

(i) Notify the employer in writing of the employee’s conviction under a
criminal drug statute for a violation occurring in the workplace no later
than five (5) days after such conviction;

(5) Notify the NREL Subcontract Administrator in writing within ten (10) days
after receiving notice under subdivision (b) (4) (ii) of this clause, from an
employee or otherwise receiving actual notice of such conviction. The notice
shall include the position title of the employee;

(6) Within thirty (30) days after receiving notice under subdivision (b)(4)(ii) of this
clause of a conviction, take one of the following actions with respect to any
employee who is convicted of a drug abuse violation occurring in the
workplace:

(i) Taking appropriate personnel action against such employee, up to
and including termination; or

(ii) Require such employee to satisfactorily participate in a drug abuse
assistance or rehabilitation program approved for such purposes by a
Federal, state, or local health, law enforcement, or other appropriate
agency; and

(7) Make a good faith effort to maintain a drug-free workplace through
implementation of subparagraphs (b)(1) though (b)(6) of this clause.

(c) The Subcontractor, if an individual, agrees by award of the subcontract or
acceptance of a purchase order, not to engage in the unlawful manufacture,
distribution, dispensing, possession, or use of a controlled substance while
performing this subcontract.

(d) In addition to other remedies available to the NREL and the Government, the
Subcontractor’s failure to comply with the requirements of paragraph (b) or (c) of this
clause may, pursuant to FAR 23.506, render the Subcontractor subject to
suspension of subcontract payments, termination of the subcontract or default, and
suspension or debarment.”
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CLAUSE 15. ENERGY EFFICIENCY IN ENERGY-CONSUMING PRODUCTS (SPECIAL)
(OCT 2008)

Derived from FAR 52.223-15 (DEC 2007) (FD)

(Applies to all subcontracts where energy consuming products will be delivered, acquired, or
furnished for use by the Subcontractor or for use on NREL-operated facilities or government-
owned or -leased properties.)

(a) Definition. As used in this clause—

(1) “Energy-efficient product’—
(i) Means a product that—
meets DOE and Environmental Protection Agency criteria for use of
the Energy Star® trademark label; or
(i) Is in the upper twenty-five percent (25%) of efficiency for all similar
products as designated by the Department of Energy’s Federal
Energy Management Program (FEMP).
(2) [Reserved.]

(b) The Subcontractor shall ensure that energy-consuming products are energy efficient
products (i.e., ENERGY STAR® products or FEMP-designated products) at the time
of subcontract award, for products that are—

(1) Delivered;

(2) Acquired by the Subcontractor for use in performing services at a DOE-
owned or -leased facility;

(3) Furnished by the Subcontractor for use by NREL/Government; or

(4) Specified in the design of a building or work, or incorporated during its
construction, renovation, or maintenance.

(c) The requirements of paragraph (b) apply to the Subcontractor (including any lower-
tier Subcontractor) unless—

(1) The energy-consuming product is not listed in the ENERGY STAR® Program

or FEMP; or
(2) Otherwise approved in writing by the NREL Subcontract Administrator.
(d) Information about these products is available for—
(1) ENERGY STAR® at http://www.energystar.gov/products; and
(2) FEMP at

http://www1.eere.energy.gov/femp/procurement/eep requirements.html.

CLAUSE 16. INSURANCE-WORK ON A GOVERNMENT INSTALLATION (SPECIAL) (JAN

2009) AND ALTERNATE | — ARCHITECT/ENGINEER SUBCONTRACTS (JAN 2009)

Derived from FAR 52.228-5 (JAN 1997)

(Applies to all subcontracts, except construction and design-build subcontracts, where the

Subcontractor or lower-tier Subcontractors, and their employees, officers, agents, or other

persons representing the Subcontractor, will perform work on NREL-operated facilities or

Government-owned or -leased properties.

(Alternate | applies to Architect/Engineer subcontracts.)

(a) The Subcontractor shall, at its own expense, maintain and keep in force during the

entire performance period of this subcontract at least the kinds and minimum
amounts of insurance required in this clause.
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Insurance Type Bodily Injury Property
Damage
Each Person Each Occurrence

Workers’ As Required by As Required by N/A
Compensation Law Law
Employer’'s $1,000,000.00 $1,000,000.00 N/A
Liability
General $1,000,000.00 $1,000,000.00 $1,000,000.00
Liability
Automobile $1,000,000.00 $1,000,000.00 $1,000,000.00
Liability

Before commencing work under this subcontract, the Subcontractor shall obtain the
required insurance and shall maintain such required insurance for the entire period of
performance of this subcontract. The Subcontractor shall immediately notify the
NREL Subcontract Administrator in the event of any termination, cancellation,
reduction, or other material change adversely affecting NREL's/Government's
interest in the required insurance.

The Subcontractor shall insert the substance of this clause, including this Paragraph
(c), in lower-tier subcontracts under this subcontract that require work on a NREL-
operated facility, or Government-owned or -leased properties and shall require the
lower-tier Subcontractors to provide and maintain the same kinds and minimum
amounts of insurance required under this subcontract (exceptions to this requirement
will require prior approval from the NREL Subcontract Administrator). The
Subcontractor shall maintain a copy of all the lower-tier Subcontractors’ proof of
required insurance, and shall make copies available to the NREL Subcontract
Administrator upon request.

ALTERNATE |
(When the subcontract includes architect/engineer services, replace paragraph (b) with
the following paragraph (b) and add the following paragraph (d) to the clause.)

(a)

(b)

Before commencing work under this subcontract, the Subcontractor shall provide the
NREL Subcontract Administrator with written proof that the required insurance has
been obtained. The policies evidencing required insurance shall contain an
endorsement to the effect that any cancellation or any material change adversely
affecting the Alliance for Sustainable Energy, LLC and the Government's interest
shall not be effective—
(1) For such period as the laws of the state in which this subcontract is to be
performed prescribe; or
(2) Until thirty (30) days after the insurer or the Subcontractor gives written notice
to the NREL Subcontract Administrator, whichever period is longer.
The Subcontractor shall immediately notify the NREL Subcontract Administrator in
the event of any termination, cancellation, reduction or other material change
adversely affecting the Alliance for Sustainable Energy, LLC and the Government's
interest in the required insurance.
The Subcontractor shall, at its own expense, provide and maintain at least the kinds
and minimum amounts of Architect/Engineer Professional Liability and Errors and
Omissions insurance required in this clause. Architect/Engineer Professional Liability
and Errors and Omissions insurance shall be provided and maintained during the
entire performance of the subcontract and for five (5) years after the completion of
the work. The Subcontractor shall flow down this insurance requirement to its lower-
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tier Subcontractors providing Architect/Engineer professional services. Such flow
down to lower-tiers shall not be construed to relieve the Subcontractor from its
obligations under this clause.

Insurance Type

Per Claim Aggregate Claims

Architect/Engineer
Professional Liability and $1,000,000.00 $1,000,000.00
Errors and Omissions

CLAUSE 17. PROTECTION OF EXISTING VEGETATION, STRUCTURES, EQUIPMENT,
UTILITIES, AND IMPROVEMENTS AND SET OFF FOR HAZARDOUS MATERIALS
RESPONSE, CLEANUP, AND DISPOSAL (NOV 2008)

Derived from FAR 52.236-9 (APR 1984)

(Applies to all subcontracts and purchase orders where the Subcontractor or lower-tier
Subcontractors, and their employees, officers, agents, or other persons representing the
Subcontractor, will enter onto NREL-operated facilities or government-owned or -leased
properties.)

(a)

(d)

The Subcontractor shall preserve and protect all structures, equipment, and
vegetation (such as trees, shrubs, and grass) on or adjacent to the work site, which
are not to be removed and which do not unreasonably interfere with the work
required under this subcontract. The Subcontractor shall only remove trees when
specifically authorized to do so, and shall avoid damaging vegetation that will remain
in place. If any limbs or branches of trees are broken during subcontract
performance, or by the careless operation of equipment, or by workmen, the
Subcontractor shall trim those limbs or branches with a clean cut and paint the cut
with a tree-pruning compound as directed by the NREL Subcontract Administrator.
The Subcontractor shall protect from damage all existing improvements and
utilities—
(1) At or near the work site, and
(2) On adjacent property of a third party, the locations of which are made known
to or should be known by the Subcontractor.
The Subcontractor shall repair any damage to those facilities, including those that
are the property of a third party, resulting from failure to comply with the
requirements of this subcontract or failure to exercise reasonable care in performing
the work. If the Subcontractor fails or refuses to repair the damage promptly, the
NREL Subcontract Administrator may have the necessary work performed and
charge the cost to the Subcontractor.
The Subcontractor shall be responsible for reasonable costs associated with NREL-
directed emergency response, cleanup, and disposal of hazardous material,
chemical, or petroleum spills caused by the Subcontractor or any of its lower-tier
Subcontractors during performance of work required under this subcontract. Upon
determination of reasonable costs to be back charged to the Subcontractor resulting
from such hazardous material spills, the NREL Subcontract Administrator shall
provide the Subcontractor with written notice of the work performed and the costs to
be charged to the Subcontractor. The back charge shall be set off against the
subcontract price and the subcontract shall be modified in writing. NREL has the
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right to set off such costs against any amount payable to the Subcontractor whether
or not in connection with this subcontract.

(e) The rights and remedies of NREL/Government in this clause are in addition to any
other rights and remedies provided by law or under this subcontract.

CLAUSE 18. PROTECTION OF NREL/GOVERNMENT BUILDINGS, EQUIPMENT, AND
VEGETATION (APR 1984)

Derived from FAR 52.237-2

(Applies to service subcontracts not involving construction to be performed on Government-
owned or -leased facility.)

The Subcontractor shall use reasonable care to avoid damaging existing buildings, equipment,
and vegetation on NREL/Government installation. If the Subcontractor’s failure to use
reasonable care causes damage to any of this property, the Subcontractor shall replace or
repair the damage at no expense to NREL/Government as the NREL Subcontract Administrator
directs. If the Subcontractor fails or refuses to make such repair or replacement, the
Subcontractor shall be liable for the cost, which may be deducted from the subcontract price.

CLAUSE 19. WHISTLEBLOWER PROTECTION FOR SUBCONTRACTOR EMPLOYEES
(DEC 2000)

Derived from DEAR 952.203-70(FD)

(Applies to subcontracts for work directly related to activities at NREL-operated facilities or
Government-owned or -leased properties.)

(a) The Subcontractor shall comply with the requirements of "DOE Contractor Employee
Protection Program" at 10 CFR Part 708 for work performed on behalf of NREL
directly related to activities at DOE-owned or -leased sites.

(b) The Subcontractor shall insert or have inserted the substance of this clause,
including this paragraph (b) in subcontracts at all tiers, for subcontracts involving
work performed on behalf of NREL directly related to activities at DOE-owned or -
leased sites.

CLAUSE 20. INTEGRATION OF ENVIRONMENT, SAFETY, AND HEALTH INTO WORK
PLANNING AND EXECUTION (NOV 2016)

Derived from DEAR 970.5223-1(FD)(DEC 2000)

(Applies to all subcontracts where the Subcontractor or lower-tier Subcontractors and their
employees, officers, agents, or other persons representing the Subcontractor will perform
complex or hazardous work on NREL-operated facilities or Government-owned or —leased

properties.)
(a) For the purposes of this clause:
(1) “Safety’ encompasses environment, safety, and health, including pollution
prevention and waste minimization; and
(2) ‘Employees” include lower-tier Subcontractor employees.
(b) In performing work under this subcontract, the Subcontractor shall perform work

safely, in a manner that ensures adequate protection for employees, the public, and
the environment, and shall be accountable for the safe performance of work. The
Subcontractor shall exercise a degree of care commensurate with the work and the
associated hazards. The Subcontractor shall ensure that management of
environment, safety and health (ES&H) functions and activities becomes an integral
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but visible part of the Subcontractor’s work planning and execution processes. The

Subcontractor shall, in the performance of work, ensure that:

(1) Line management is responsible for the protection of employees, the public,
and the environment. Line management includes those Subcontractor and
lower-tier Subcontractor employees managing or supervising employees
performing work.

(2) Clear and unambiguous lines of authority and responsibility for ensuring
ES&H are established and maintained at all organizational levels.

(3) Personnel possess the experience, knowledge, skills, and abilities that are
necessary to discharge their responsibilities.

(4) Resources are effectively allocated to address ES&H, programmatic, and
operational considerations. Protecting employees, the public, and the
environment is a priority whenever activities are planned and performed.

(5) Before work is performed, the associated hazards are evaluated and an
agreed-upon set of ES&H standards and requirements are established which,
if properly implemented, provide adequate assurance that employees, the
public, and the environment are protected from adverse consequences.

(6) Upon discovery of potential cultural resources, the Subcontractor shall stop
work immediately and report to the NREL Project Manager. The
Subcontractor shall not handle, move, or otherwise disturb items that are
potential cultural resources, either on the ground surface or buried/unearthed
below the ground surface. Items discovered remain the property of DOE and
may not be removed from the site. The Subcontractor shall not alter,
damage, or deconstruct existing structures on the National Register of
Historic Places as identified by the NREL Project Manager.

(7) Administrative and engineering controls to prevent and mitigate hazards are
tailored to the work being performed and associated hazards. Emphasis
should be on designing the work and/or controls to reduce or eliminate the
hazards and to prevent accidents and unplanned releases and exposures.

(8) The conditions and requirements to be satisfied for operations to be initiated
and conducted are established and agreed-upon by NREL/Government and
the Subcontractor. These agreed-upon conditions and requirements are
requirements of the subcontract and binding upon the Subcontractor. The
extent of documentation and level of authority for agreement shall be tailored
to the complexity and hazards associated with the work and shall be
established in a Safety Management System.

(c) The Subcontractor shall manage and perform work in accordance with a
documented Safety Management System (System) that fulfills all conditions in
paragraph (b) of this clause at a minimum. Documentation of the System shall
describe how the Subcontractor will:

(1) Define the scope of work;

) Identify and analyze hazards associated with the work;

) Develop and implement hazard controls;
(4) Perform work within controls; and

) Provide feedback on adequacy of controls and continue to improve safety
management.

(d) The System shall describe how the Subcontractor will establish, document, and
implement safety performance objectives, performance measures, and commitments
in response to NREL/DOE program and budget execution guidance while
maintaining the integrity of the System. The System shall also describe how the
Subcontractor will measure system effectiveness.
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(e) The Subcontractor shall submit to the NREL Subcontract Administrator
documentation of its System for review and approval. Dates for submittal,
discussions, and revisions to the System will be established by the NREL
Subcontract Administrator. Guidance on the preparation, content, review, and
approval of the System will be provided by the NREL Subcontract Administrator. On
an annual basis, the Subcontractor shall review and update, for NREL’s approval, its
safety performance objectives, performance measures, and commitments consistent
with and in response to NREL/DOE program and budget execution guidance and
direction. Resources shall be identified and allocated to meet the safety objectives
and performance commitments as well as maintain the integrity of the entire System.
Accordingly, the System shall be integrated with the Subcontractor's business
processes for work planning, budgeting, authorization, execution, and change
control.

(f) The Subcontractor shall comply with, and assist NREL/DOE in complying with,
ES&H requirements of all applicable laws and regulations, and applicable directives
identified in the clause of NREL’s Prime Contract entitled "Laws, Regulations, and
DOE Directives." The Subcontractor shall cooperate with Federal and non-Federal
agencies having jurisdiction over ES&H matters under this subcontract.

(9) The Subcontractor shall promptly evaluate and resolve any noncompliance with
applicable ES&H requirements and the System. If the Subcontractor fails to provide
resolution or, if at any time, the Subcontractor's acts or failure to act causes
substantial harm or an imminent danger to the environment or health and safety of
employees or the public, the NREL Subcontract Administrator may issue an order
stopping work in whole or in part. Any stop work order issued by the NREL
Subcontract Administrator under this clause (or issued by the Subcontractor to a
lower—tier Subcontractor in accordance with paragraph (i) of this clause) shall be
without prejudice to any other legal or contractual rights of NREL/Government. In the
event that the NREL Subcontract Administrator issues a stop work order, an order
authorizing the resumption of the work may be issued at the discretion of the NREL
Subcontract Administrator. The Subcontractor shall not be entitled to an extension of
time or additional fee or damages by reason of, or in connection with, any work
stoppage ordered in accordance with this clause.

(h) Regardless of the performer of the work, the Subcontractor is responsible for
compliance with the ES&H requirements applicable to this subcontract. The
Subcontractor is responsible for flowing down the ES&H requirements applicable to
this subcontract to subcontracts at any tier to the extent necessary to ensure the
Subcontractor's compliance with the requirements.

(i) The Subcontractor shall include a clause substantially the same as this clause in
lower-tier subcontracts involving complex or hazardous work on site at an NREL
operated facility or Government-owned or-leased properties. Such lower-tier
subcontracts shall provide for the right to stop work under the conditions described in
paragraph (g) of this clause. Depending on the complexity and hazards associated
with the work, the Subcontractor may choose not to require the lower-tier
Subcontractor to submit a Safety Management System for the Subcontractor's
review and approval.
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CLAUSE 21. SUSTAINABLE ACQUISITION PROGRAM (MAR 2011)

Derived from DEAR 970.5223-7 (OCT 2010)(FD)

(Applies to subcontracts or purchase orders for supplies or services that support operation of
NREL, exceed $150,000, and offer opportunities for the acquisition of energy efficient or
environmentally sustainable supplies or services).

(@)

Pursuant to Executive Order 13423, Strengthening Federal Environmental, Energy

and Transportation Management, and Executive Order 13514, Federal Leadership in

Environmental, Energy, and Economic Performance, NREL is committed to

managing its facilities in an environmentally preferable and sustainable manner that

will promote the nature environment and protect the health and well being of its

employees and Subcontractors. In the performance of providing products or services

under this subcontract or purchase order, the Subcontractor shall provide products or

services in a manner that promotes the natural environment, reduces greenhouse

gas emissions and protects the health and well being of NREL employees,

Subcontractor and visitors.

Green purchasing or sustainable acquisition has several interacting initiatives. The

Subcontractor must comply with initiatives that are current as of the subcontract or

purchase order award date. NREL may require compliance with revised initiatives

from time to time. The initiatives important to these Executive Orders are explained

on the following Government or Industry Internet Sites:

(1) Recycled Content Products are described at http://epa.gov/cpg

(2) Biobased Products are described at http://www.biopreferred.gov/

(3) Energy efficient products are at http://energystar.gov/products for Energy Star
products

(4) Energy efficient products are at http://www.femp.energy.gov/procurement for
FEMP designated products

(5) Environmentally preferable and energy efficient electronics including desktop
computers, laptops and monitors are at http://www.epeat.net the Electronic
Products Environmental Assessment Tool (EPEAT) the Green Electronics
Council site

(6) Greenhouse gas emission inventories are required, including Scope 3
emissions which include contractor emissions. These are discussed at
Section 13 of Executive Order 13514 which can be found at
http://www.archives.gov/federal-reqgister/executive-orders/disposition.html

(7) Non-Ozone Depleting Alternative Products are at
http://www.epa.gov/ozone/strathome.html

(8) Water efficient plumbing products are at http:/epa.gov/watersense

The Subcontractor may request an equitable adjustment to the terms of its

subcontract or purchase order using the procedures in the applicable Changes

clause in the relevant Appendix B.

The clauses at FAR 52.223-2, Affirmative Procurement of Bio based Products under

Service and Construction Contracts, 52.223-15, Energy Efficiency in Energy

Consuming Products, and 52.223-17 Affirmative Procurement of EPA-Designated

Items in Service and Construction Contracts, require the use of products that have

bio based content, are energy efficient, or have recycled content. To the extent that

the services provided by the Subcontractor require provision of any of the above

types of products, the Subcontractor must provide the energy efficient and

environmentally sustainable type of product unless that type of product—

(1) Is not available;

(2) Is not life cycle cost effective (or does not exceed 110% of the price of
alternative items if life cycle cost data is unavailable), EPEAT is an example
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of lifecycle costs that have been analyzed by DOE and found to be
acceptable at the silver and gold level,

(3) Does not meet performance needs; or,

(4) Cannot be delivered in time to meet a critical need.

(d) In the performance of this subcontract, the Subcontractor shall comply with the
requirements of Executive Order 13423, Strengthening Federal Environmental,
Energy and Transportation Management,
(http://www.epa.gov/greeningepa/practices/eo13423.htm) and Executive Order
13514, Federal Leadership in Environmental, Energy, and Economic Performance
(http://www.archives.gov/federal-reqgister/executive-orders/disposition.html).

The Subcontractor shall also consider the best practices within the DOE Acquisition
Guide, Chapter 23, Acquisition Considerations Regarding Federal Leadership in
Environmental, Energy, and Economic Performance. This guide includes information
concerning recycled content products, bio based products, energy efficient products,
water efficient products, alternative fuels and vehicles, non-ozone depleting
substances and other environmentally preferable products and services. This guide
is available on the Internet at:
http://management.energy.gov/documents/AcqGuide23ptORev1.pdf.

(e) Reserved.

(f) In complying with the requirements of paragraph (c) of this clause, the
Subcontractor, working through the NREL Subcontract Administrator, shall
coordinate its activities with and submit required reports to the NREL Sustainability
Administrator.

(9) The Subcontractor shall prepare and submit performance reports, if required, using
prescribed NREL formats made available to the Subcontractor from the NREL
Sustainability Administrator, on September 30 of the year of performance, on matters
related to the acquisition of environmentally preferable and sustainable products and
services. This is a material delivery under the subcontract or purchase order. Failure
to perform this requirement may be considered a failure that endangers performance
of this subcontract and may result in termination for default.

(h) The Subcontractor will comply with the procedures in paragraphs (c) through (f)
regarding the collection of all data necessary to generate the reports required under
paragraphs (c) through (f), and submit the reports directly to the NREL Sustainability
Administrator.

The Subcontractor will advise the NREL Subcontract Administrator if it is unable to
procure energy efficient and environmentally sustainable items and cite which of the
reasons in paragraph (c) apply.

The reports may be submitted at the conclusion of this subcontract or purchase order
term provided that the delivery term is not multi-year in nature. If the delivery term is
multi-year, the Subcontractor shall report its accomplishments for each fiscal year
ending on September 30th in a manner and at a time or times acceptable to both
parties. Failure to comply with these reporting requirements may be considered a
breach of contract with attendant consequences.
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